
MASTER AGREEMENT

This Master Agreement (the “Agreement”) dated October 7, 2002 is entered into by and between Premier Systems Integrators, LLC.  d/b/a Dimension Data, a wholly owned subsidiary of Dimension Data (US) II, Inc., with its principal place of business at 5265 Parkway Plaza Blvd, Suite 140 Charlotte, NC 28217 (Dimension Data”)and University of Florida, with its principal place of business at PO Box 112065, Gainesville, FL 32611 (“Customer”) (each individually a “Party” and collectively the “Parties”).  The provisions of this Agreement shall apply to Services provided to Customer, globally, under this Agreement whether or not the Services commenced prior to the Effective Date.   

ARTICLE 1: DEFINITIONS
“Affiliate” shall mean any entity incorporated within the United States which is controlled by or under common ownership with Customer or Dimension Data as the case may be.

“Customer” shall mean the Customer identified in the opening paragraph of this Agreement. Affiliates of Customer, if any, as may be agreed between such Affiliate and Dimension Data, may order Services under this Agreement. In such case, the Affiliate specified in the applicable Schedule, for only such Schedule, shall be deemed to be Customer and shall assume all of the rights and obligations in this Agreement associated therewith.

“Services” shall mean work performed by Dimension Data and/or its Affiliates for Customer pursuant to a Schedule or similar authorization, agreed to by the Parties, under this Agreement. In the event a Dimension Data Affiliate is specified in the applicable Schedule, for only such Schedule, such Affiliate shall be deemed to be Dimension Data and shall assume all of the rights, obligations and liabilities in this Agreement associated therewith.

“Schedule” as used herein shall mean that document, be it called a Schedule, Statement of Work, Task Order or by other designation, which is incorporated herein by reference, for ordering Services, which document shall specify the Services, applicable fees, scope of work, and/or appropriate project timelines, as well as any terms and conditions, requirements, considerations, or objectives which differ from or add to the general provisions of this Agreement. 

ARTICLE 2: FEES, PAYMENT AND TAXES

2.1 Fees for Services.  The fees payable to Dimension Data for Services and associated expenses shall be as set forth in the individual Schedules as may be mutually agreed hereunder. Unless otherwise specified in the applicable Schedule, actual and reasonable expenses incurred by Dimension Data in connection with the Services shall be charged to Customer. Such expenses include, but are not limited to, travel, lodging, communications/postage, supplies, copying, printing and other administrative and out-of-pocket expenses. 

In the event an estimated total labor cost is set forth in a Schedule and priced on a time and materials basis, such estimated total cost is intended as an estimated cost for Customer’s budgeting and Dimension Data’s resource scheduling purposes only.

Unless otherwise stated in a Schedule, all shipping of equipment and software from the original equipment manufacturer or vendor is F.O.B. Origin.

2.2 Invoicing and Payment. Services provided by Dimension Data under Schedules on a time and materials basis shall be considered accepted for payment purposes at the time of Dimension Data performance of such Services. Unless otherwise expressly stipulated in the applicable Schedule, Dimension Data shall invoice Customer in United States Dollars.   Invoices shall be due and payable upon receipt by Customer.  Dimension Data, at its sole discretion, may cease the performance of Services and withhold deliverables hereunder in the event any previously issued invoice which is not the subject of a good faith dispute remains past due. In the event that Customer issues a purchase order to Dimension Data covering the Services under this Agreement, it is agreed that such purchase order is issued for purposes of Customer’s internal use only, and none of its terms and conditions shall add to or modify the terms and conditions of this Agreement and/or related documentation, or affect either Party’s responsibility to the other Party as defined herein.
A finance charge of one and one-half percent (1½%) per month or the highest amount allowed by law, whichever is less, may be assessed, at Dimension Data’s discretion, on all payments which are not the subject of a good faith dispute that are more than thirty (30) days past due. Any such amounts outstanding for more than sixty (60) days after the date of invoice shall constitute a material breach on the part of Customer.

2.3 Taxes.  The fees and expenses for Services do not include taxes.  If Dimension Data is required to pay any federal, state, country or local taxes based on the Services provided under this Agreement, the taxes shall be billed to and paid by Customer; this shall not apply to taxes based on Dimension Data’s income.

ARTICLE 3: CUSTOMER AND DIMENSION DATA OBLIGATIONS

3.1 Customer Support of Services Engagements.  Customer acknowledges that the timely, complete and accurate provision of, and access to, Customer owned, licensed or leased equipment, software or telecommunications services, office accommodations, facilities, equipment, assistance, cooperation, information and data from its officers, agents, and employees, and suitably configured computers and software, may be essential to the performance of any Services and that Dimension Data’s ability to complete any Services may be dependent upon the same.  If any of the aforementioned items, or any other responsibilities identified in a particular Schedule, essential to Dimension Data’s performance of the Services are not provided or provided in such a way that Dimension Data is hindered in its ability to effectively perform the Services, Dimension Data’s Project Manager shall so inform Customer in writing, including the relevant specifics and details.  Failure on the part of Customer to meet its obligations under this section may result in increased cost, delayed schedule and/or a material breach of this Agreement and any associated Dimension Data failure to perform or breach of this Agreement the shall be excused.

3.2 Dimension Data Support of Services Engagements.  Dimension Data acknowledges its obligations to provide reasonable assistance and cooperation to Customer in order to complete the performance of any Services and that Customer’s ability to benefit from the provision of Services may be dependent upon same.

3.3 Project Management.  Customer business units shall designate Project manager(s) who shall be principally responsible for providing direction for Dimension Data’s provision of Services to Customer business unit projects, as initiated by particular Schedules.  Such Project manager(s) shall assist Dimension Data to facilitate an efficient delivery of Services.

3.4 Resource Changes.  Customer, in its reasonable discretion, may request that Dimension Data remove a particular consultant who is providing Services under this Agreement if Customer reasonably believes that such consultant is not providing Services as warranted and Dimension Data, after notice, has been unable to resolve performance issues relative to such consultant.

3.5 Change Orders.  Any change in a Schedule issued hereunder must be mutually agreed upon by the Parties in writing.  Dimension Data’s prior consent should be obtained if any change in Customer’s system environment (software or hardware) will impair Dimension Data’s ability to perform the Services. 

3.6 Acceptance  
(a) Acceptance of Deliverables.  In the event a deliverable(s) is specified under a Schedule, upon Dimension Data completion and delivery of each such deliverable to Customer, Customer shall have three (3) business days to review and accept as complete or reject as incomplete each such deliverable in accordance with the acceptance criteria set forth in the applicable Schedule (“Acceptance Criteria”). In the event Customer elects to reject any such deliverable, Customer shall notify Dimension Data in writing, not more than three (3) business days after receipt of the deliverable, itemizing each instance in which that deliverable fails to meet the applicable Acceptance Criteria (“Failure”) in sufficient detail to permit Dimension Data to replicate, diagnose and correct the Failure. Dimension Data shall use commercially reasonable efforts to promptly diagnose and correct all identified Failures and to provide Customer with a modified deliverable for review and acceptance.  Dimension Data efforts to correct Failures caused solely by Dimension Data shall be at no additional cost to Customer. Customer shall have three (3) business days to verify that all identified Failures have been corrected and to accept or reject the modified deliverable. The failure of Customer to notify Dimension Data of a Failure within the three (3) business day acceptance period shall be deemed automatic and final acceptance of the deliverable. For application code deliverables (“Code Deliverables”) Customer’s review and acceptance period shall be thirty (30) calendar days. Accordingly, for Code Deliverables each reference to three (3) business days in the preceding sentences of this Section 3.6 shall be revised to thirty (30) calendar days. In the event the nature of a deliverable(s) hereunder warrants a change in the three (3) business day or thirty (30) calendar day acceptance periods as set forth above, the Parties may agree to alternate acceptance period(s) in the applicable Schedule and such acceptance period(s) shall prevail.

(b) Acceptance of Equipment, Third Party Software and Services.   In the event a Schedule provides for the delivery, configuration and/or installation of equipment or third party software, or the provision of other ongoing Services, such equipment and/or third party software and Services shall be accepted by Customer immediately upon delivery thereof and/or provision of such Services.  

ARTICLE 4: INFRINGEMENT, WARRANTY, REMEDY, LIMITATION OF LIABILITY, INSURANCE

4.1 Infringement Indemnity.  Each Party (“Provider”) will defend and indemnify the other Party (“Recipient”) and Dimension Data’s subcontractors and suppliers against a claim that any information, design, specification, instruction, software, data, or material furnished by the Provider (“Material”) and used by the Recipient in connection with either the provision or the receipt of the Services infringes a copyright or patent provided that: (a) the Recipient notifies the Provider in writing within thirty (30) calendar days of the claim; (b) the Provider has sole control of the defense and all related settlement negotiations; and (c) the Recipient provides the Provider with the assistance, information, and authority reasonably necessary to perform the above; reasonable out-of-pocket expenses incurred by the Recipient in providing such assistance will be reimbursed by the Provider.  The Provider shall have no liability for any claim of infringement resulting from: (i) the Recipient’s use of a superseded or altered release of some or all of the material if infringement would have been avoided by the use of a subsequent unaltered release of the material which is provided to the Recipient; or (ii) any information, design, specification, instruction, software, data, or material not furnished by the Provider. 

In the event that some or all of the Material is held or is believed by the Provider to infringe, the Provider shall have the option, at its expense, (a) to modify the Material to be non-infringing; (b) to obtain for the Recipient a license to continue using the Material; or (c) to require return of the infringing Material and all rights thereto from the Recipient.  If Dimension Data is the Provider and such return materially affects Dimension Data’s ability to meet its obligations under this Agreement, then Customer may, at its option and upon thirty (30) calendar days prior written notice to Dimension Data, terminate the Agreement and shall be entitled to recover the fees paid by Customer for that portion of the Material and for those Services provided to develop the Material which Customer cannot reasonably use as a consequence of Dimension Data’s provision of infringing Material.  If Customer is the Provider and such return materially affects Dimension Data’s ability to meet its obligations under this Agreement, then Dimension Data may, at its option and upon thirty (30) days prior written notice to Customer, terminate the Agreement and Customer shall pay Dimension Data for the Services rendered through the date of termination.  This section states the Parties’ entire liability and exclusive remedy for infringement.

4.2 Warranty.  Dimension Data warrants that its Services hereunder will be performed by qualified individuals in a professional and workmanlike manner conforming to generally accepted industry standards and practices, and in strict accordance with all applicable law, regulations, codes and standards of government agencies or authorities having jurisdiction. EXCEPT AS OTHERWISE EXPRESSLY SET FORTH IN THIS SECTION OR AN APPLICABLE SCHEDULE, Dimension Data makes no warranty as to the results that may or may not be obtained by Customer in connection with the Services, or with respect to customer property and dimension data property as defined in section 6.1 below, and Dimension Data disclaims any and all warranties, whether express or implied, including but not limited to the implied warranty of merchantability and fitness for a particular purpose. DIMENSION DATA’S WARANTY FOR ANY THIRD PARTY EQUIPMENT OR SOFTWARE PROVIDED TO Customer UNDER THIS AGREEMENT SHALL BE SOLELY LIMITED TO ANY WARRANTY PROVIDED FOR SUCH EQUIPMENT OR SOFTWARE BY THE ORIGINAL EQUIPMENT MANUFACTURER TO the EXTENT DIMENSION DATA IS ALLOWED TO LEGALLY AND CONTRACTUALLY TRANSFER SUCH WARRANTY TO Customer.  Notwithstanding anything to the contrary contained herein, Customer may terminate this Agreement upon written notice in the event that Dimension Data breaches the terms of this paragraph, provided, however, that nothing herein shall relieve Customer of its obligations to pay accrued fees.  If Customer does not elect to terminate the Agreement in the event of such breach, Customer’s exclusive remedy for any breach of the Services Warranty set forth in this paragraph, and Dimension Data’s entire liability, shall be the re-performance of the Services giving rise to the breach. 

4.3 Limitation of Liability.  Neither Party nor Dimension Data’s subcontractors or suppliers shall be liable to the other Party for any indirect, incidental, special or consequential damages arising in connection with this Agreement, including, without limitation, lost profits or loss or damage to data arising out of the use, partial use or inability to use the results of the Services, whether in an action in contract, tort, strict liability or negligence, even if advised of the possibility of such damages.  Except as provided in this Section 4.3, in no event shall either Party’s or Dimension Data’s subcontractors or suppliers liability to the other Party arising out of this Agreement, whether in contract, tort or otherwise, exceed the amount paid or owing to Dimension Data by Customer for the Services for a particular Schedule.  This limitation is intended to limit Dimension Data’s liability and shall apply notwithstanding any failure of essential purpose of any limited warranty.  The limitations of liability set forth in this Section 4.3 shall not limit either Party’s liability to the other Party for direct damages resulting from death or bodily injury, damage to real property or to tangible personal property, breach of confidentiality, or claims for indemnification pursuant to the first paragraph of Section 4.1 based on third party claims of infringement of intellectual property. 

4.4 Insurance.  During the performance of Services under this Agreement, Dimension Data shall provide and maintain minimum insurance coverage as follows:

(a) Worker’s Compensation and employees liability, per statutory requirements;

(b) Comprehensive General Liability insurance including contractual liability coverage with the following limits in equivalent units of the local currency:

Bodily Injury:

Each Person


$1,000,000 USD





Each Occurrence

$1,000,000 USD

Property Damage:
Each Accident


$   500,000 USD





Aggregate


$   500,000 USD

Upon Customer’s request, Dimension Data shall provide Customer with a certificate of insurance completed by its insurance carrier certifying that minimum insurance coverage as required above are in effect.

4.5 Risk of Loss. In the event a Schedule provides for Dimension Data to resell or license third party equipment or software to Customer, all risk of loss or damage to such equipment and software will pass to Customer from the original equipment manufacturer or vendor shipping point of origin.  In addition, Customer shall bear the risk of loss for any Dimension Data equipment or software while on Customer premises and under the care and control of Customer.  

ARTICLE 5: TERM AND TERMINATION

5.1
Term.  This Agreement shall commence on its Effective Date and shall remain in effect until terminated in accordance with Section 5.2. 

5.2
Termination. Customer may terminate this Agreement if Dimension Data is in material breach of the Agreement and has not cured the breach within thirty (30) days written notice specifying the breach.  Dimension Data may terminate this Agreement if Customer is in material breach of its obligations under this Agreement and has not cured the breach within thirty (30) days written notice specifying the breach.  Consent to extend the cure period shall not be unreasonably withheld, so long as the breaching Party has commenced cure during the thirty (30) day notice period and pursues cure of the breach in good faith. Either party may terminate this Agreement immediately by written notice to the other party upon:
a. the other party becoming insolvent;

b. the other Party’s initiation of any proceeding under Federal bankruptcy or state insolvency law regarding its own bankruptcy, reorganization, or insolvency;

c. the initiation of any proceeding under Federal bankruptcy or state insolvency laws against the other party which is not dismissed within thirty (30) days;

d. the appointment of a receiver or a similar officer for the other party or for a substantial part of the other party’s property; or

e. the other party making an assignment for the benefit of creditors or otherwise being reorganized for the benefit of creditors.

Customer may terminate this Agreement for convenience upon a minimum of thirty (30) days written notice to Dimension Data, however, no such termination shall be effective prior to the completion or termination of all mutually agreed Schedules issued hereunder. Customer may terminate individual Schedules for convenience upon thirty (30) days written notice to Dimension Data or such other timeframe as expressly set forth in such Schedule. Termination of this Agreement shall not limit either Party from pursuing any other remedies available to it, including injunctive relief, nor shall termination relieve Customer of its obligation to pay all charges that have accrued prior to such termination.  Upon Customer’s request, Dimension Data shall return to Customer any identified data, records, or other materials provided by Customer to Dimension Data.

ARTICLE 6: ADDITIONAL TERMS

6.1 Rights to Developments.

(a)  Except as provided below and unless otherwise provided in a Schedule, Customer, upon payment therefore, shall own the rights to Customer Property.  “Customer Property” shall mean any deliverables that are written at Customer’s sole expense and unique to Customer’s application (i.e., any deliverables in written, electronic or other documentary form, including tape or disk) and provided to Customer under this Agreement, except for the following: (i) any subroutines that are used in developing or that are embodied in the Customer Property (“Subroutines”) (excluding any Customer Confidential Information); (ii) any Tools or Utilities developed by or on behalf of Dimension Data; and (iii) the Dimension Data Property as defined below.  Customer Property shall expressly include original elements of any audiovisual displays created hereunder by Dimension Data exclusively for Customer. In the event Dimension Data deliverables include amendments, customizations and/or enhancements to third party software licensed by or on behalf of Customer, the rights to such amendments, customizations and/or enhancements shall be determined in accordance with the terms of the applicable third party license. Dimension Data may further develop, use, and distribute works that are substantially similar to the Customer Property, including works similar in function, structure, sequence, or organization of the Customer Property, provided, that such development, use and distribution does not infringe upon, or misappropriate, any of Customer’s intellectual property rights and does not violate Dimension Data’s obligations under this Agreement with respect to Customer’s Confidential Information.  In the event Dimension Data develops and provides names, marks or logos to Customer under a Schedule hereunder, Dimension Data will convey whatever right, title and interest it possesses in the names, marks or logos to Customer. Customer understands and recognizes that perfection and registration of such rights shall be Customer’s exclusive responsibility.  Further, Dimension Data cannot warrant that Customer will be immune from third party claims respecting such names, marks or logos due to the complexity of the laws and regulations governing such rights and the virtual impossibility of searching names, marks and logos worldwide, such as common law usage rights which are not registered. It is Customer's sole responsibility to consult its own legal counsel to determine the availability, registerability and/or protectability of the proposed names, marks or logos prior to final approval.

As used in the preceding paragraph, “Tools” and/or “Utilities” shall refer to software code and/or a portion of code that: (i) accelerates the pace of application development; or (ii) accelerates the data conversion process; or (iii) is a component part of the Customer Property that, in its generic form, may have general usefulness in a variety of other software programs or programming applications.

(b) Except with respect to Customer Property, Dimension Data retains all right, title, and interest, including all copyrights and patents, to the Subroutines, Tools and/or Utilities, and all results of the Services, other than Customer Property, in whatever form (“Dimension Data Property”). Dimension Data grants to Customer identified on a particular Schedule a worldwide, nonexclusive, nontransferable, royalty-free, perpetual, internal use object and source code license to use such Subroutines, Tools and/or Utilities and Dimension Data Property that are incorporated into Customer Property to maintain, modify and enhance Customer Property.  Nothing in this paragraph shall be deemed to permit Customer to transfer Dimension Data Property to a subsidiary or other affiliate without the prior written consent of Dimension Data.

6.2 Residuals.  Nothing in this Agreement precludes either Party from using General Knowledge.  “General Knowledge” means ideas, concepts, know-how or techniques related to the deliverables herein that are retained in the unaided memories of either Party’s employees who have had access to information consistent with terms of this Agreement.  An employee's memory is unaided if the employee has not intentionally memorized the information for the purpose of retaining and subsequently using or disclosing it.  General Knowledge does not include trade secrets. All General Knowledge is subject to all valid patents, copyrights and maskworks.  Nothing in this provision shall give either Party the right to disclose, publish or disseminate the source of General Knowledge or the financial, statistical or personal data or business plans of the other Party. 

6.3 Nondisclosure. By virtue of this Agreement, the Parties may have access to information that is confidential to one another (“Confidential Information”).  Confidential Information shall include any Dimension Data program licenses, Customer Property, the Dimension Data Property, and all information that would reasonably be considered confidential, including but not limited to Customer’s and Dimension Data’s employees, organization, activities, policies, or products and including any written reports, findings, conclusions, recommendations, or reporting data and analysis prepared by Dimension Data and provided to Customer under this Agreement. It is the express intent of this Section that neither Party disclose to any third party any information it learns concerning the business of the other Party in the performance of Services hereunder.

A Party’s Confidential Information shall not include information that (a) is or becomes a part of the public domain through no act or omission of the other Party; or (b) was in the other Party’s lawful possession prior to the disclosure and had not been obtained by the other Party either directly or indirectly from the disclosing Party; or (c) is lawfully disclosed to the other Party by a third party without restriction on disclosure; (d) is independently developed by the other Party; or (e) is lawfully required to be disclosed to any governmental agency or is otherwise required to be disclosed by law; provided, however that before making such disclosure, the Party of whom disclosure is required shall give the other Party an adequate opportunity to interpose an objection and/or take action to assure confidential handling of such information.  Results of benchmark tests run by Customer may not be disclosed unless Dimension Data consents to such disclosure in writing.

The Parties agree, both during the term of this Agreement and for a period of two (2) years after termination of this Agreement, to hold each other’s Confidential Information in confidence.  The Parties agree not to make each other’s Confidential Information available in any form to any third party or to use each other’s Confidential Information for any purpose other than the implementation of this Agreement.  Each Party agrees to use the same degree of care that it uses to protect its own confidential information of a similar nature and value, but in no event less than a reasonable standard of care, to ensure that Confidential Information is not disclosed or distributed by its employees or agents in violation of the provisions of this Agreement.  Each Party represents that it has, with each of its employees who may have access to any Confidential Information, an appropriate agreement sufficient enable it to comply with all of the terms of this Section. 

6.4 Publicity.  Dimension Data may include Customer’s name in its published client lists and may issue to the general public announcements and written statements concerning the existence of this Agreement and the general substance of projects to be performed and performed hereunder, provided that Dimension Data maintains the confidentiality of all proprietary and Confidential Information.

6.5 Compliance with Customer’s Policies. Dimension Data agrees to use reasonable efforts to cause any subcontractor or consultant who provides Services under this Agreement to comply, when on Customer’s premises, with Customer’s reasonable standard safety policies that Customer communicates to such subcontractor or consultant, to the extent that such policies are applicable to the site where such subcontractor or consultant is providing Services.

6.6 Relationship between the Parties.  Dimension Data is an independent contractor; nothing in this Agreement shall be construed to create a partnership, joint venture, or agency relationship between the Parties.  Nothing in this Agreement shall be interpreted or construed as creating or establishing the relationship of employer and employee between Customer and either Dimension Data or any employee or agent of Dimension Data.  Each Party will be solely responsible for payment of all compensation owed to its employees, as well as federal and state income tax withholding, Social Security taxes, and unemployment insurance applicable to such personnel as employees of the applicable Party.   Each Party shall bear sole responsibility for any health or disability insurance, retirement benefits, or other welfare or pension benefits (if any) to which such Party’s employees may be entitled.  Each Party agrees to defend and indemnify the other against any claims that the indemnified Party has failed to pay compensation, tax, insurance, or benefits for employees of the indemnifying Party; provided that (a) the indemnified Party notifies the indemnifying Party in writing within thirty (30) days of the claim; (b) the indemnifying Party has sole control of the defense and all related settlement negotiations; and (c) the indemnified Party provides the indemnifying Party with the assistance, information, and authority reasonably necessary to perform the above; reasonable out-of-pocket expenses incurred by the indemnified Party in providing such assistance will be reimbursed by the indemnifying Party.

Anything to the contrary in this Agreement notwithstanding, the Parties hereby acknowledge and agree that Customer shall have no right to control the manner, means, or method by which Dimension Data performs Services pursuant to this Agreement.  Rather, Customer shall be entitled only to direct Dimension Data with respect to the elements of Services to be performed by Dimension Data and the results to be derived by Customer, to inform Dimension Data as to where and when such Services shall be performed, and to review and assess the performance of such Services by Dimension Data for the limited purposes of assuring that such Services have been performed in accordance with this Agreement.

6.7 Nonsolicitation.  Dimension Data and Customer agree that during the term of this Agreement and/or any Schedule, and for a period of six (6) months thereafter, neither shall solicit for employment or retention as an independent contractor any employee or former employee of the other who provided any Services pursuant to this Agreement.  “Solicit” shall not be deemed to include advertising in newspapers or trade publications available to the public.  

6.8 Nonexclusivity.  This Agreement is nonexclusive, and Customer and Dimension Data may contract with other entities to perform related services.

6.9 Notice.  All notices to be given by the Parties hereto shall be in writing unless otherwise stated and shall be properly given when personally delivered to the specified address and left with a responsible person or when sent by registered or certified mail or by an overnight delivery service providing a receipt of delivery addressed to the parties at their respective addresses herein below given, or to such other address as either Party shall have notified the other, in like manner, to be its proper business address.  The date of notice shall be deemed to be the date of receipt, except that when notice is mailed it shall be deemed to be the date of mailing so long as the Postal Service certifies actual delivery; a refusal of a registered or certified notice shall be deemed to constitute actual delivery hereunder.

(a) To Dimension Data:


Dimension Data

5265 Parkway Plaza Blvd


Suite 140 


Charlotte, NC 28217

Attention: Pat King 

With copy to: 

Dimension Data




11600 Sunrise Valley Drive




Reston, VA 20191




Attention:  Legal Department

(b) To Customer:
University of Florida

PO Box 112065 


Gainesville, FL 32611-2065
6.10 Waiver.  The waiver by either Party of any default or breach of this Agreement shall not constitute a waiver of any other or subsequent default or breach.  Except for actions for nonpayment or breach of either Party’s intellectual property rights, no action, regardless of form, arising out of this Agreement may be brought by either Party more than one (1) year after the Party discovered, or should have discovered, the basis for the cause of action.

6.11 Force Majeure.  Neither Party shall be in default or otherwise liable for any delay in or failure of its performance under this Agreement where such delay or failure arises by reason of any Act of God, or any government or any governmental body, acts of the common enemy, the elements, strikes or labor disputes, or other similar or dissimilar cause beyond the control of such Party; provided, however, that such events shall in no case excuse the payment obligations of either Party under this Agreement.

6.12 Export Administration.  Each Party agrees to comply with all relevant export laws and regulations of the United States (“Export Laws”) to assure that neither any software deliverable, if any, nor any direct product thereof is (1) exported, directly or indirectly, in violation of any export laws or (2) is intended to be used for any purposes prohibited by any export laws, including without limitation, nuclear, chemical, or biological weapons proliferation.

6.13 Assignment.  Neither this Agreement nor any rights or obligations hereunder shall be transferred or assigned by Dimension Data or Customer without the prior consent of the other Party, which consent shall not be unreasonably withheld.  Notwithstanding the above, either Party may, upon written notice to the other Party, assign this Agreement in whole, including all of its rights and obligations hereunder, to a wholly owned subsidiary or to a surviving entity in connection with any merger, acquisition or consolidation.  
6.14 Survival of Terms.  Any terms of this Agreement, such as those contained in Article 2 (Fees, Payment and Taxes), Article 4 (Infringement, Warranty, Remedy, Limitation of Liability, Insurance) and Article 6 (Additional Terms), which by their nature are intended to extend beyond this Agreement’s expiration or termination will remain in effect until fulfilled and will apply to respective successors and assignees of the Parties.

6.15 Governing Law.  This Agreement shall be interpreted and governed by the laws of the Commonwealth of Virginia, United States of America, regardless of the conflict of laws rules of any other jurisdiction.  Any notices transmitted by either Party pursuant to this Agreement shall be sent by registered mail to the representative of the other Party designated in Section 10 above.

6.16 Arbitration.  In the event of any controversy or claim arising out of this Agreement raised by either Party, the Party raising the dispute will promptly notify the other Party in writing of the nature of the dispute and the factual background.  Within the fifteen (15) calendar day period following such notice, the Parties will initiate an attempt in good faith to reach a reasonable solution to the dispute, including escalation to the vice-president of each company responsible for the subject matter of the dispute.  If the dispute cannot be amicably resolved within thirty (30) calendar days of written notification, then either Party may seek to resolve said dispute by arbitration before a single arbitrator knowledgeable in the technology/Internet industry in accordance with the commercial arbitration rules of the American Arbitration Association, and judgment upon the award rendered by the arbitrator may be entered in any court having jurisdiction thereof.  The place of arbitration shall be Reston, Virginia.  Each Party shall provide to the arbitrator, no later than fifteen (15) calendar days following the date of the arbitrator's appointment, a statement, including all supporting documents or other evidence on which such Party relies as to why it believes that the dispute should be resolved in its favor, and all such materials and any other materials provided to the arbitrator by either Party shall simultaneously be provided by such Party to the other Party.  Within twenty (20) calendar days after the submission of such statements by all Parties, the arbitrator shall hold a hearing with respect to the dispute.  At such hearing, the arbitrator may, in his or her sole discretion, allow the Parties to call and cross-examine witnesses, make any additional arguments or submit any additional materials to support the position taken in their respective statements.  The arbitrator shall enter an award within fifteen (15) calendar days following the hearing provided for herein.  Nothing shall preclude either Party from making an application to the arbitrator, for good cause, to expedite the proceedings, nor restrict the arbitrator from granting such an application.  In addition to such other relief as the arbitrator may award, the arbitrator shall be vested with jurisdiction and shall award to the prevailing Party its reasonable attorney's fees and expenses (including an allotment for in-house counsel fees), and all other costs associated with the arbitration.  The award rendered by the arbitrator shall be final, and judgment may be entered upon it in accordance with applicable law in any court having jurisdiction thereof.

6.17 Entire Agreement.  This Agreement and all Schedules referencing this Agreement shall constitute the complete Agreement between the Parties and supersedes all previous Agreements or representations, written or oral.  This Agreement may not be modified or amended except in a Schedule or other writing signed by a duly authorized representative of each Party. 

6.18 Order of Precedence.  Except where an exception to this Agreement under a Schedule is expressly permitted herein, the order of precedence between the documents shall be:

1. This Agreement

2. The applicable Addendum, if any

3. The applicable Schedule  

6.19. Counterparts.  This Agreement may be executed in multiple counterparts, all of the same agreement which when taken together shall constitute one and the same instrument. This Agreement shall become effective as of the date first set forth above.

Executed by Dimension Data


Executed by Customer
By:





By:






Print Name:




Print Name:





Title:





Title:
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